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TEXT OF PROPOSED EMERGENCY REGULATIONS

Add Sections 20120, 20121, 20122, 20123, 20124, 20125, 20126 and 20127 of Chapter 3 to
Division 7 of Title 2 of the California Code of Regulations.

Chapter 3. Post Election Manual Tallies
§ 20120. Purpose and Applicability.

(a) The purpose of this chapter is to establish standards and procedures for conducting increased
manual tallies in contests in which the margin of victory is very narrow. ‘

(b) This chapter applies to the Secretary of State and all elections officials within the State of
California for all elections in this state conducted in whole or in part on a voting system, the
approval of which is conditioned by the Secretary of State on performance of increased manual
tallies in contests with narrow margins of victory.

Note: Authority cited: Section 12172.5, Government Code; and Sections 10, 19100, 19205 and
19222, Elections Code.

Reference: Sections 19100, 19205 and 19222, Elections Code.

§ 20121. Definitions.

(a) “Semifinal official canvass” shall have the meaning set forth in Elections Code section 353.5.

(b) “Vote for One” means an election for an office in which the voter may select iny one
candidate.

(c) “Vote for Multiple” means an election for an office in which the voter may select two or
more candidates.

(d) "Variance" means any difference between the machine tally and the manual tally for a
contest, including, but not limited to, differences due to machine malfunction, operator error, or
voter error in marking a ballot.

Note: Authority cited: Section 12172.5. Government Code: and Sections 10, 19100, 19205 and
19222. Elections Code.
Reference: Sections 19100, 19205 and 19222, Elections Code.

§ 2012%12. Increased Manual Tally in Contests With Narrow Margins of Victory.

(a) After each election, the elections official shall determine the margin of victory in each
contest based upon the semifinal official canvass results;-as-defined-inFlections-Codesection
3535,




(1) For single-winner-electionsVote for One contests, the “margin of victory” is the
difference between the percentage of overall votes wen-bycast for the first place candidate or

position with-the-number-of votesneeded-to-win-the-seat-and the percentage of overall votes won
bycast for the second place candidate or position.-with-the-next-lowestnumber-ofvotes:

(2) For-mult-winner-elections_Vote for Multiple contests, the “margin of victory” is the
difference between the percentage of overall votes wen-bycast for the candidate with the lowest
number of votes needed to win a seat and the percentage of overall votes wen-bycast for the
candidate with the next lowest number of votes. For example, for a contest with three open seats,
the margin of victory would be the difference between the percentage of the overall votes wen
bycast for the third and fourth place candidates, respectively.

(3) For ballot measure contests, including recall contests, the margin of victory is the
difference between the percentages of “yes” votes of overall votes fer-and againstthe-ballet
meastrethe percentage of overall votes required for the measure to pass.

(b) For any contest in which the margin of victory based upon the semifinal official canvass
results is less than one half of one percent (0.5%), the elections official shall conduct a manual
tally, employing the methods set forth in Elections Code section 15360; eften-pereent-{10%)-of

randemby-selected-preeinets: as follows:

(1) For statewide contests, the manual tally shall mclude two percent (2%) of randomly
selected precincets in each jurisdiction.

(2) For legislative and Congressional contests, and any contest involving 100 precincts or
more, the manual tally shall include five percent (5%) of randomly selected precincts in each
jurisdiction in which votes were cast in the contest.

(3) For any contest not subject to paragraphs (1) or (2) of subdivision (b) of this section,
and involving fewer than 100 precincts, the manual tally shall include ten percent (10%) of
randomly selected precincts in each jurisdiction in which votes were cast in the contest.

(c) The ten-pereent-{+6%)manual tally required pursuant to subdivision (b) shall apply only to
votes cast in the contest or contests with a margin of victory less than one half of one percent
(0.5%), not to other contests on the same ballot in which the margin of victory equals or exceeds
one half of one percent (0.5%).

(ed) Precincts manually tallied under Elections Code section 15360 may be included as part of
the ten-pereent-(10%manual tally required pursuant to subdivision (b).

(de) In any contest in which a ten-pereent-(+)%)-two percent (2%), five percent (5%), or ten
percent (10%) manual tally would otherwise be required pursuant to subdivision (b), an elections
official may instead conduct a manual tally of a higher percentage of randomly selected
precincts. If the manual tally does not include a-one hundred percent (100%) manuattaty-of the
ballets precincts involved in the contest, then the elections official must comply with the
escalation requirements in section 20125.
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(ef) The elections official shall begin the manual tally as soon as practicable after the random [
selection of precincts for the manual tally.

(fg) The manual tally shall be conducted in public view by hand without the use of electronic l
scanning equipment.

(gh) Individuals performing the manual tally shall not at any time during the manual tally ‘
process be informed of the corresponding machine tally results.

(ki) A poll worker participating in the manual tally shall not be assigned to tally the results from 1
a precinct in which that individual served as a poll worker on Election Day.

(it) The elections official shall take appropriate measures to ensure that direct recording ]
electronic (DRE) ballots that were cancelled before being cast are not inadvertently tallied as
valid ballots in the manual tally process.

(ki) The elections official shall take appropriate measures to ensure that damaged or defective
ballots are not inadvertently tallied as valid ballots in the manual tally process.

Note: Authority cited: Section 12172.5, Government Code; and Sections 10, 19100, 19205 and
19222, Elections Code.
Reference: Sections 19100, 19205 and 19222, Elections Code.

§ 201223. Contests Voted Upon in More Than One Jurisdiction. ]

(a) _In any contest voted upon in more than one jurisdiction, the elections official in each
jurisdiction in which votes were cast in the contest shall determine whether a ten-pereent-(10%)
manual tally is required by section 201242, subdivision (b) by calculating the overall margin of
victory in all jurisdictions in which votes were cast in the contest. The examples in subdivisions
(a)(1) and (a)(2) below of contests voted upon in two counties illustrate the application of the
general rule stated in this subdivision (a).

(1) If the margin of victory in a contest voted upon in counties A and B is less than one
half of one percent (0.5%) within county A but the overall margin of victory in counties A and B
combined is more-than-one half of one percent (0.5%) or more, then a ten-pereent-(+0%)manual
tally is not required_by section 20122, subdivision (b), in either county.

(2) If the margin of victory in a contest voted upon in counties A and B is mere-than-one
half of one percent (0.5%) or more within county A, but the overall margin of victory in counties
A and B combined is less than one half of one percent (0.5%), then County A shall conduct a
manual tally of arandomly selected ten-pereent{1+0%)-efthe County A precincts in which voters
cast ballots for that contest, and County B shall conduct a manual tally of arandomly selected
ten-percent-{(10%)-of-the County B precincts in which voters cast ballots for that contest,
pursuant to section 20122, subdivision (b).
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(b) For a legislative, Congressional, or statewide contest, the elections-efficialSecretary of State
shall determine whether a ten-pereent-(+0%)ymanual tally is required by section 20122,
subdivision (b), based upon the semifinal official canvass results and margin of victory for the
entire district for a legislative or Congressional contest or the entire state for a state contest

(c) In any contest voted upon in more than one jurisdiction, the elections official in each
jurisdiction in which votes were cast in the contest shall conduct its own manual tally pursuant to
this chapter. Any escalation required by section 20125, shall be determined based on the
variance percentage within the jurisdiction. If within a jurisdiction the variance percentage in the
manual tally conducted pursuant to section 20122, subdivision (b), is less than half (50%) of the
overall margin of victory in the contest, based on the semifinal official canvass results, then no
additional precincts must be manually tallied for the contest in that jurisdiction. If within a
jurisdiction the variance percentage in the manual tally conducted pursuant to section 20122,
subdivision (b), is at least half (50%) of the overall margin of victory in the contest, based on the
semifinal official canvass results, then additional precincts must be manually tallied pursuant to
section 20125,

Note: Authority cited: Section 12172.5, Government Code; and Sections 10, 19100, 19205 and
19222, Elections Code.
Reference: Sections 19100, 19205 and 19222, Elections Code.

§ 201234. Determination, Counting and Disclosure of Variances.

An elections official must
document and disclose to the public any variances between the semifinal official canvass results
and the manual tally results. The examples in subdivisions (a)(1) through (a)(3) illustrate how
the-number-of variances i-a-eontest-should be ealewlated: documented and disclosed.

(1) If the manual tally establishes that the machine tally erroneously attributed a vote for
Candidate A to Candidate B, two variances result because the vote totals for Candidate A and for
Candidate B are each changed by one vote in the manual tally.

(2) If the manual tally establishes that the machine tally erroneously attributed a vote for
Measure +A as a vote against Measure +A, two variances result because the vote totals for
Measure A+ and against Measure +A are each changed by one vote in the manual tally.

(3) If the manual tally determines that a vote was cast in a contest on a ballot that the
machine tally interpreted as an under-vote in the contest, one variance results because the
machine tally under-vote becomes a vote for a candidate or a vote for or against a measure in the
manual tally.
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Note: Authority cited: Section 12172.5, Government Code; and Sections 10, 19100, 19205 and
19222, Elections Code.
Reference: Sections 19100, 19205 and 19222, Elections Code.

§ 201245. Manual Tally Escalation Requirements for Variances.

(a) The elections official shall calculate the variance percentage for any contest with one or
more variances by dividing the total number of variances found in the manual tally sample for
the contest by the total number of votes cast for that contest in the manual tally sample. For
single-winnerVote for One contests, only variances that narrow the margin between the winner
and any of the losers shall be included in the total number of variances. For multi-winnerVote
for Multiple contests, only variances that narrow the margin of victory between any of the
winners and any of the losers shall be included in the total number of variances. If the variance
percentage represents at least ene-tenth (+0%) one half (50%) of the margin of victory for that
contest based on the semifinal official canvass results, then additional precincts must be
manually tallied for that contest as provided in section 20122, subdivision (b).

(b) Additional precincts shall be tallied in randomly selected blocks of five percent (5%) until
the total number of variances presumed to exist — re-calculated using the method above — is
smaller than ten-pereent{+0%)-one half (50%) of the overall margin of victory in that contest,
based on the semifinal official canvass results, or until all ballots have been manually tallied,
whichever occurs first.

(c) If any variance is found between manually tallied voter verifiable paper audit trail (VVPAT)
records and corresponding electronic vote results that cannot be accounted for by some obvious
mechanical problem, then the VVPAT records, memory cards and devices, and direct recording
electronic (DRE) voting machines must be preserved and the Secretary of State must be notified
in order to allow for an investigation to determine the cause of the problem. The Secretary of
State shall conduct the investigation in such a manner as to minimize adverse impact on the
conclusion of the canvass and certification of the election, as well as preparation for any
upcoming elections.

Note: Authority cited: Section 12172.5, Government Code; and Sections 10, 19100, 19205 and
19222, Elections Code.
Reference: Sections 19100, 19205 and 19222, Elections Code.

§ 201256. Records to be Maintained During and After the Manual Tally Process.

(a) _The elections official shall keep a log to record the manual tally process, including the results ’

of each round of manual tallying for each precinct included in the sample, how variances were
resolved, and details of any actions taken that are contrary to this chapter. The elections official
shall make the log available to the public.
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(b)_The elections official shall track, record in the log and report to the public by precinct the
number of undervotes and overvotes discovered in the manual tally of a contest.

Note: Authority cited: Section 12172.5, Government Code; and Sections 10, 19100, 19205 and
19222, Flections Code.
Reference: Sections 19100, 19205 and 19222, Elections Code.

§ 201267. Public Right to Observe.

(a) The elections official shall make any semifinal official canvass precinct tally results
available to the public before the manual tally of the results from those precincts begins.

(b) The elections official shall comply with the notice requirements established in Elections
Code §section 15360 when conducting any post-election manual tallying required by this
chapter. This notice requirement may be satisfied by providing a single notice containing the
times and places of:

(1) the mitiat-selection of precincts for the one percent (1%) manual tally and any ten-pereent
(H0%-selection of precincts which may be required if a manual tally is required by this chapter
for any contest; and

(2) the-beginning-ofthe 1% manual tally process_and of any manual tally which may be
required by this chapter. +-and

(¢) The elections official shall permit the public to observe all parts of the manual tally process,
including the random selection of precincts, in a manner that allows them to verify the tally. The
elections official shall not permit members of the public to touch ballots, voter verifiable paper
audit trails or other official materials used in the manual tally process or to interfere in any way
with the process.

Note: Authority cited: Section 12172.5, Government Code; and Sections 10, 19100, 19205 and
19222, Elections Code.
Reference: Sections 19100, 19205 and 19222, Elections Code.

§ 201278. Completion Within Official Canvass Period.

For any contest in which an increased manual tally is required by this chapter, the elections
official shall complete all tasks and make all reports required by this chapter within the canvass
period established by Elections Code sections 10262 and 15372, unless a court has granted an
extension, pursuant to Flections Code section 15701.

Note: Authority cited: Section 12172.5, Government Code; and Sections 10, 19100, 19205 and
19222, Elections Code.
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Reference: Sections 19100, 19205 and 19222, Elections. Code.
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